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INTERNATIONAL REVIEW
TREATY ON PRINCIPLES GOVERNING THE
ACTIVITIES OF STATES IN THE EXPLORATION
AND USE OF OUTER SPACE, INCLUDING THE
MOON AND OTHER CELESTIAL BODIES
The States Parties to this Treaty,
Inspired by the great prospects opening up before mankind as a result of
man's entry into outer space,
Recognizing the common interest of all mankind in the progress of the
exploration and use of outer space for peaceful purposes,
Believing that the exploration and use of outer space should be carried on
for the benefit of all peoples irrespective of the degree of their economic or
scientific development,
Desiring to contribute to broad international co-operation in the scientific as well as the legal aspects of the exploration and use of outer space for
peaceful purposes,
Believing that such co-operation will contribute to the development of
mutual understanding and to the strengthening of friendly relations between States and peoples,
Recalling resolution 1962 (XVIII), entitled "Declaration of Legal Principles Governing the Activities of States in the Exploration and Use of
Outer Space," which was adopted unanimously by the United Nations
General Assembly on 13 December 1963,
Recalling resolution 1884 (XVIII), calling upon States to refrain from
placing in orbit around the earth any objects carrying nuclear weapons or
any other kinds of weapons of mass destruction or from installing such
weapons on celestial bodies, which was adopted unanimously by the United
Nations General Assembly on 17 October 1963,
Taking account of United Nations General Assembly resolution 110 (II)
of 3 November 1947, which condemned propaganda designed or likely to
provoke or encourage any threat to the peace, breach of the peace or act
of aggression, and considering that the aforementioned resolution is applicable to outer space,
Convinced that a Treaty on Principles Governing the Activities of States
in the Exploration and use of Outer Space, including the Moon and Other
Celestial Bodies, will further the Purposes and Principles of the Charter of
the United Nations,

Have agreed on the following:
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Article I

The exploration and use of outer space, including the moon and other
celestial bodies, shall be carried out for the benefit and in the interests of all
countries; irrespective of their degree of economic or scientific development, and shall be the province of all mankind.
Outer space, including the moon and other celestial bodies, shall be free
for exploration and use by all States without discrimination of any kind, on
a basis of equality and in accordance with international law, and there shall
be free access to all areas of celestial bodies.
There shall be freedom of scientific investigation in outer space, including the moon and other celestial bodies, and States shall facilitate and encourage international co-operation in such investigation.
Article II
Outer space, including the moon and other celestial bodies, is not subject to national appropriation by claim of sovereignty, by means of use or
occupation, or by any other means.
Article III
States Parties to the Treaty shall carry on activities in the exploration
and use of outer space, including the moon and other celestial bodies, in
accordance with international law, including the Charter of the United
Nations, in the interest of maintaining international peace and security
and promoting international co-operation and understanding.

Article IV
States Parties to the Treaty undertake not to place in orbit around the
earth any objects carrying nuclear weapons or any other kinds of weapons
of mass destruction, install such weapons on celestial bodies, or station such
weapons in outer space in any other manner.
The moon and other celestial bodies shall be used by all States Parties to
the Treaty exclusively for peaceful purposes. The establishment of military
bases, installations and fortifications, the testing of any type of weapons
and the conduct of military manoeuvres on celestial bodies shall be forbidden. The use of military personnel for scientific research or for any
other peaceful purposes shall not be prohibited. The use of any equipment
or facility necessary for peaceful exploration of the moon and other celestial
bodies shall also not be prohibited.
Article V
States Parties to the Treaty shall regard astronauts as envoys of mankind
in outer space and shall render to them all possible assistance in the event
of accident, distress, or emergency landing on the territory of another State
Party or on the high seas. When astronauts make such a landing, they shall
be safely and promptly returned to the State of registry of their space vehicle.
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In carrying on activities in outer space and on celestial bodies, the astronauts of one State Party shall render all possible assistance to the astronauts of other States Parties.
States Parties to the Treaty shall immediately inform the other States
Parties to the Treaty or the Secretary-General of the United Nations of any
phenomena they discover in outer space, including the moon and other
celestial bodies, which could constitute a danger to the life or health of
astronauts.
Article VI
States Parties to the Treaty shall bear international responsibility for
national activities in outer space, including the moon and other celestial
bodies, whether such activities are carried on by governmental agencies or
by non-governmental entities, and for assuring that national activities are
carried out in conformity with the provisions set forth in the present
Treaty. The activities of non-governmental entities in outer space, including the moon and other celestial bodies, shall require authorization and
continuing supervision by the State concerned. When activities are carried
on in outer space, including the moon and other celestial bodies, by an international organization, responsibility for compliance with this Treaty
shall be borne both by the international organization and by the States
Parties to the Treaty participating in such organization.
Article VII
Each State Party to the Treaty that launches or procures the launching
of an object into outer space, including the moon and other celestial bodies,
and each State Party from whose territory or facility an object is launched,
is internationally liable for damage to another State Party to the Treaty or
to its natural or juridical persons by such object or its component parts on
the Earth, in air space or in outer space, including the moon and other
celestial bodies.
Article VIII
A State Party to the Treaty on whose registry an object launched into
outer space is carried shall retain jurisdiction and control over such object,
and over any personnel thereof, while in outer space or on a celestial body.
Ownership of objects launched into outer space, including objects landed
or constructed on a celestial body, and of their component parts, is not
affected by their presence in outer space or on a celestial body or by their
return to the Earth. Such objects or component parts found beyond the
limits of the State Party to the Treaty on whose registry they are carried
shall be returned to that State, which shall, upon request, furnish identifying data prior to their return.
Article IX
In the exploration and use of outer space, including the moon and other
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celestial bodies, States Parties to the Treaty shall be guided by the principle of co-operation and mutual assistance and shall conduct all their
activities in outer space, including the moon and other celestial bodies, with
due regard to the corresponding interests of all other States Parties to the
Treaty. States Parties to the Treaty shall pursue studies of outer space, including the moon and other celestial bodies, and conduct exploration of
them so as to avoid their harmful contamination and also adverse changes
in the environment of the Earth resulting from the introduction of extraterrestrial matter and, where necessary, shall adopt appropriate measures for
this purpose. If a State Party to the Treaty has reason to believe that an
activity or experiment planned by it or its nationals in outer space, including the moon and other celestial bodies, would cause potentially harmful
interference with activities of other States Parties in the peaceful exploration and use of outer space, including the moon and other celestial bodies,
it shall undertake appropriate international consultations before proceeding
with any such activity or experiment. A State Party to the Treaty which
has reason to believe that an activity or experiment planned by another
State Party in outer space, including the moon and other celestial bodies,
would cause potentially harmful interference with activities in the peaceful
exploration and use of outer space, including the moon and other celestial
bodies, may request consultation concerning the activity or experiment.
Article X
In order to promote international co-operation in the exploration and
use of outer space, including the moon and other celestial bodies, in conformity with the purposes of this Treaty, the States Parties to the Treaty
shall consider on a basis of equality any requests by other States Parties to
the Treaty to be afforded an opportunity to observe the flight of space
objects launched by those States.
The nature of such an opportunity for observation and the conditions
under which it could be afforded shall be determined by agreement between
the States concerned.
Article XI
In order to promote international co-operation in the peaceful exploration and use of outer space, States Parties to the Treaty conducting activities in outer space, including the moon and other celestial bodies, agree to
inform the Secretary-General of the United Nations as well as the public
and the international scientific community, to the greatest extent feasible
and practicable, of the nature, conduct, locations and results of such activities. On receiving the said information, the Secretary-General of the United Nations should be prepared to disseminate it immediately and effectively.
Article XII
All stations, installations, equipment and space vehicles on the moon and
other celestial bodies shall be open to representatives of other States Parties
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to the Treaty on a basis of reciprocity. Such representatives shall give reasonable advance notice of a projected visit, in order that appropriate consultations may be held and that maximum precautions may be taken to assure safety and to avoid interference with normal operations in the facility
to be visited.
Article XIII
The provisions of this Treaty shall apply to the activities of States Parties
to the Treaty in the exploration and use of outer space, including the
moon and other celestial bodies, whether such activities are carried on by
a single State Party to the Treaty or jointly with other States, including
cases where they are carried on within the framework of international intergovernment organizations.
Any practical questions arising in connection with activities carried on
by international inter-governmental organizations in the exploration and
use of outer space, including the moon and other celestial bodies, shall be
resolved by the States Parties to the Treaty either with the appropriate international organization or with one or more States members of that international organization, which are Parties to this Treaty.
Article XIV
1. This Treaty shall be open to all States for signature. Any State which
does not sign this Treaty before its entry into force in accordance with paragraph 3 of this article may accede to it at any time.
2. This Treaty shall be subject to ratification by signatory States. Instruments of ratification and instruments of accession shall be deposited with
the Governments of the Union of Soviet Socialist Republics, the United
Kingdom of Great Britain and Northern Ireland and the United States of
America, which are hereby designated the Depositary Governments.
3. This Treaty shall enter into force upon the deposit of instruments of
ratification by five Governments including the Governments designated as
Depositary Governments under this Treaty.
4. For States whose instruments of ratification or accession are deposited subsequent to the entry into force of this Treaty, it shall enter into
force on the date of the deposit of their instruments of ratification or
accession.
5. The Depositary Governments shall promptly inform all signatory and
acceding States of the date of each signature, the date of deposit of each
instrument of ratification of and accession to this Treaty, the date of its
entry into force and other notices.
6. This Treaty shall be registered by the Depositary Governments pursuant to Article 102 of the Charter of the United Nations.
Article XV
Any State Party to the Treaty may propose amendments to this Treaty.
Amendments shall enter into force for each State Party to the Treaty ac-
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cepting the amendments upon their acceptance by a majority of the States
Parties to the Treaty and thereafter for each remaining State Party to the
Treaty on the date of acceptance by it.
Article XVI
Any State Party to the Treaty may give notice of its withdrawal from
the Treaty one year after its entry into force by written notification to the
Depositary Governments. Such withdrawal shall take effect one year from
the date of receipt of this notification.
Article XVII
This Treaty, of which the Chinese, English, French, Russian and Spanish texts are equally authentic, shall be deposited in the archives of the
Depositary Governments. Duly certified copies of this Treaty shall be
transmitted by the Depositary Governments to the Governments of the signatory and acceding States.

INTERNATIONAL AIR TRANSPORT
ASSOCIATION
REPORT OF THE LEGAL COMMITTEEt

I.

INTERNATIONAL CONVENTIONS

A. Introduction
Traditionally each year the Legal Committee reviews and reports on the
status of international air law conventions and projects that have been
under consideration by ICAO during the previous year. Usually this has
been a routine matter, but on the present occasion it is not.
B. Warsaw Convention
As you know, the Warsaw Convention, which is the cornerstone of
international private air law, had come under severe criticism in recent
years, and there were rumors that the United States was contemplating
denunciation of the Convention. We responded quickly to a call by the
Director General of IATA, and met in September 1965 in Paris to consider the situation. We came to the conclusion that denunciation of the
Warsaw Convention by the United States would have serious repercussions
and would adversely affect international civil aviation. The Warsaw Convention is a code of private international law that has applied within more
than ninety countries for many years. In addition to the limits of liability
of carriers, it provides uniformity in respect to jurisdiction, prescription,
traffic documents, and rules governing carriage of cargo. We were concerned that if it were denounced by a country important in the field of
civil aviation, the whole structure of private international air law would
be affected, and uniformity of legal rules governing the legal relationship
between passengers and carriers would be lost with respect to a substantial
segment of international air traffic. This would have been a deplorable
retrograde step and could have led to a complete breakdown of the uniformity established by the Convention.
We realize that the ultimate solution of the problem was in the hands
of governments, and therefore we recommended the calling of a Diplomatic
Conference as soon as possible to give consideration to the urgent problem
of revision of the limits of liability under the Convention. As an interim
measure we recommended that IATA carriers should voluntarily enter into
an agreement whereby they would increase their limits of liability to
$50,000 under Article 22, paragraph 1, of the Convention.
t Report submitted at the 22nd Annual General Meeting in Mexico City from 31 October to
4 November 1966.
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The Traffic Conferences reacted with unprecedented speed, and the
mail vote to give effect to the recommendation of the Legal Committee
was successfully concluded before the end of October, and the Conference
agreement was filed with the CAB. At about the same time the Council of
ICAO decided to call a special meeting in February 1966 to consider the
limits of liability under the Convention. We had hoped that these prompt
reactions would avert United States denunciation of the Warsaw Convention, but we were wrong. On 15 November the United States State Department announced that the United States had served notice on the
Polish Government that it would withdraw from the Convention on 15
May 1966.
Your Committee met again in December 1965 and considered several
possible alternative solutions in preparation for the February special meeting of ICAO.
Regrettably the February ICAO special meeting failed to find a solution to the problem. Various solutions were discussed by the Conference
but none gained sufficient support to pursuade the United States Government to withdraw its notice of denunciation or to warrant the calling of
a Diplomatic Conference to review the limits of liability under the Convention.
Early in March the President of the ICAO Council made a further
effort to pursuade the United States to withdraw its notice of denunciation,
but by the beginning of April it became clear that his efforts had also
failed. IATA Members will recall the words of Sir William Hildred's telegram, that airlines will have to "roll with the punch" and get ready to
review their traffic documents and interline agreements to ensure that they
met a new situation with the United States no longer a party to the
Convention.
It was then that IATA initiated its final effort. In the six weeks that
followed it was engaged in almost constant activity and negotiation, and
in the result on 13 May 1966, the United States State Department announced that the United States would withdraw its notice of denunciation of the Warsaw Convention. The compromise that prompted the
United States action is embodied in an agreement drafted in Montreal by
United States government representatives and IATA. The agreement requires that carriers' conditions of carriage or tariff effective 16 May 1966,
provide:
(1) that their limit of liability under the Warsaw Convention or the Hague
Protocol for each passenger for death, wounding, or other bodily injury,
shall be the sum of $75,000, inclusive of legal fees and costs, except that
in a case of a claim brought in a state where provision for a separate
award of legal fees and costs can be made the limit shall be the sum of
$58,000, exclusive of legal fees and costs;
(2) that carriers shall not avail themselves of any defenses under Article 20,
paragraph 1, of the Warsaw Convention or the Warsaw Convention as
amended by the Hague Protocol.
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The agreement also requires carriers at the time of delivery of the ticket
to furnish to each passenger a notice in specified terms.
Within days this agreement was executed and filed with the CAB by
thirty-one IATA Members operating to and from the United States, and
others named by the United States State Department. Additionally, certain governments have given assurances to the United States Government
that they have no objection to their national airline participating in the
Montreal agreement. By now it is well known that the operation was a
success, and that the United States withdrew its notice of denunciation of
the Warsaw Convention on 14 May 1966.
At its meeting beginning on 18 May 1966, your Committee reviewed
the tariff provision and notice incorporated in the agreement. We found
that the notice which carriers are required to give under the agreement was
not as clear as it might be and after consulting with the United States
State Department we recommended the addition of a Note to the notice to
read as follows:
NOTE-The limit of liability of $75,000 above is inclusive of legal fees and
costs, except that in case of a claim brought in a state where provision is
made for separate award of legal fees and costs, the limit shall be the sum
of $58,000, exclusive of legal fees and costs.
Pleased as we are with the results that the agreement has achieved, it
would be wrong on our part to ignore some of its less happy consequences.
Under the Montreal agreement there is now a special regime in respect
to carriage under the Warsaw Convention, or the Warsaw Convention
as amended by the Protocol, which has a point of origin, a point of destination, or an agreed stopping place in the United States of America. This
special regime is in force presently only among the thirty-one carriers and
a few others that have voluntarily adhered to the agreement. Hence there
will be divergency in applicable limits of liability dependent on the route
and dependent on the carrier operating the service. There is another new
regime in force among the three United States IATA Members, which
have raised the limit of liability under the Warsaw Convention to $75,000,
without waiving the defense under Article 20, paragraph 1, of the Convention. The additional interline problems that could arise will have to
be resolved.
In these circumstances we are of the opinion that IATA should encourage a wider acceptance of the principles of the Montreal agreement.
We hope that all carriers will adhere as soon as possible to the Montreal
agreement already executed by carriers operating to and from the United
States and many others. This would create uniformity in respect to a
certain large segment of international air traffic. There would be some
additional insurance cost for these carriers, but all carriers would at least
be subject to uniform rules in respect of the limited field of transportation to which the Montreal agreement applies.

This would, of course, not cure the problem completely. The divergency would still remain between traffic to, from, and through the United
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States and the rest of the traffic under the Warsaw Convention or the

Protocol. Only by extending the increased limit of liability rule now
applicable to the former to all carriage under the Warsaw Convention
will uniformity under the Convention be restored. This may be achieved
through an agreement between airlines, much in the same way as the
Montreal agreement created a special regime in respect to a particular seg-

ment of air traffic. But of course it would be better if the Convention
were appropriately revised through a Diplomatic Conference. However,
the desirability of extending the principles of the Montreal agreement to
carriage world-wide is a major question of policy, which should perhaps
be answered only after some experience of the regime, in its present limited
form, has been gained.
C. Other Conventions
Your Committee noted that fifty States have ratified the Hague Protocol,
which is an increase of four since last year. We hope that this number will
further increase during the next year and that the time will soon come
when all Warsaw countries will have adhered to the Hague Protocol.
As a matter of record, there was no change in the number of ratifications of the Guadalajara Convention (Supplementary to the Warsaw Convention and relating to carriage performed by persons other than the contracting carrier) (thirteen States). The number of ratifications of the
Rome Convention increased by one. This Convention, with the United
Arab Republic adherence, has now been ratified by nineteen States. The
Geneva Convention on the International Recognition of Rights in Aircraft has been ratified by twenty-four countries. The Tokyo Convention
on Offenses and Certain Other Acts Committed on Board Aircraft has
been ratified by only three countries.

D. ICAO Working Program
The developments in respect to the Warsaw Convention reflected in
some measure on the work of the ICAO Legal Committee and its subcommittees. There is little progress to report in respect to the projects on
Liability of Air Traffic Control Agencies and the draft Aerial Collision
Convention.
In April 1966 there was a meeting of the ICAO Subcommittee on the
Rome Convention (regulating carrier's liability for damage caused by
foreign aircraft to the ground) which reached the conclusion that, unless a majority of ICAO States were in favor of a proposed modification,
no amendment should be attempted, as this might jeopardize the limited
acceptance of the Convention. The Subcommittee was of the opinion that
no agreement appeared feasible on revised limits at this time. Several suggestions were made. One State suggested $4,000,000 and another suggested
$30,000,000 as the overall limit, but the Subcommittee did not consider
itself under a duty to reconcile these differences which involve questions
of insuranceand other matters which were not within its scope.
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We shall give more thorough study to the report of the ICAO Subcommittee at our next meeting. In the meantime on our part we believe
that, while the Rome Convention, being a compromise, is subject to some
criticism, it contains sound principles in respect to an important subject
regarding which uniformity would be desirable. As there appears to be
little support for an early revision of the Convention, your Committee
recommends that IATA go on record again as recommending ratification
of the Convention as soon as practicable by States that have not yet
ratified it.
II.

LIABILITY OF CARRIER IN

RESPECT TO CARRIAGE OF MAIL

In our last year's Report we expressed some concern about the fact that
in some jurisdictions air carriers may be liable to the sender of the air
parcel, irrespective of the application of the Universal Postal Convention.
Our Subcommittee under the chairmanship of Mr. R. M. Forrest (BOAC)
studied this matter further and reviewed national laws in a large number
of countries. Based on its report, our conclusion is that fortunately the
problems exists only in a limited number of jurisdictions. Nevertheless
we recommend that the IATA Postal Expert Working Group should
seek the assistance of the Universal Postal Union in this matter, and for the
sake of clarification should suggest the adoption of a declaration on the
following lines by the appropriate authority of the Union:
For the avoidance of doubt in the construction of the Convention, it is
hereby declared that the Convention means and always has meant that a
carrier, its servants, and agents engaged in the conveyance of postal articles
for or on behalf of any Postal Administration or in pursuance of any contract
entered into or arrangements made with any Postal Administration is liable
only to such Postal Administration in respect of any postal article, and that,
in consequence, the only remedy of the sender or addressee of any postal
article or any person having an interest therein with respect thereto is against
the Postal Administration concerned in accordance with the Convention.
It is our understanding that the foregoing is the sense of the Universal
Postal Conventions and that mail conveyance rates have been considered
and negotiated by carriers for years on the basis that carriers' liability
under the Universal Postal Conventions is as stated above.
III.

CHARTER-CONDITIONS

OF CARRIAGE-AIR

WAYBILL-

PASSENGER TICKET

We reported last year that our Charter Subcommittee under the chairmanship of Mr. I. E. MacPherson (Air Canada) had considered the advisability of issuing special tickets to charter passengers and had studied
the Guadalajara Convention from the point of view whether it was sufficiently broad to cover all charters or whether there were charters to which
the Convention may not apply.
The Charter Subcommittee has completed its work and concluded that
it is essential for the carriers to maintain a Warsaw/Hague Convention
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relationship with their passengers and that this can be best achieved by
establishing a contractual relationship with the passenger (shipper) either
directly or through the charterer. It also considered that it is preferable
to develop a special ticket for charter passengers with appropriate reference
to Warsaw or Hague Conventions, as the Conditions of Contract on the
ticket used in general carriage by carriers contain many provisions which
are inapplicable in case of charters. We also believe that it is advisable
to continue to insert the name of the passenger on the ticket used for
charters because in this manner the Warsaw Convention and Hague
Protocol requirements are met and in any case this is the best evidence
that the ticket has been issued.
The Subcommittee came to the conclusion further that there are many
charters to which the Guadalajara Convention would not be applicable.
For example, if the actual carrier as defined in the Guadalajara Convention
subsequently subcontracted with another carrier to perform the carriage,
that other carrier might not have a Warsaw relationship with the passenger
or a Guadalajara relationship with the contracting carrier. It is not feasible
to review the many aspects of this problem here. It is sufficient to remind
carriers that they cannot always rely on the Guadalajara Convention and
that they must keep their charter contracts under constant review.
It will be recalled that in 1960 "standard liability clauses for use in
charter agreement between IATA Members and outside persons and institutions other than an air carrier" were circulated by the Director General
to all IATA Members. Our review on the basis of the Subcommittee report indicates that the contents of these standard liability clauses are still
valid and we recommend these clauses for use in charter agreements subject only to appropriate references to the Hague Protocol which has since
become a valid instrument.
We have also considered certain Traffic matters in relation to the Air
Waybill. The Traffic Handling Working Group is studying the possibility
of increased efficiency in the use of the Air Waybill. It is considering a
scheme under which the Air Waybill would be dispatched separately from
the consignment and we have been asked what effect, if any, such procedure would have on the carrier's liability. We have also been asked what
would be the effect on carrier's liability of a scheme under which the
consignee's copy would not be prepared at the point of origin but at the
point of destination by means of mechanical transmission.
The Warsaw Convention requires that the consignee's copy of the Air
Waybill should be signed by the consignor and that the consignee's copy
of the Air Waybill should accompany the consignment. In view of these
requirements we cannot say that such a scheme is acceptable from the
legal point of view. While there are no express sanctions in the Convention in respect to a violation of the second of these requirements we fear
that systematic industry-wide disregard of the clear provisions of the
Convention could have detrimental consequences. Moreover there are some
basic legal principles involved in the practice prescribed by the Conven-
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tion. The right of the consignee begins only when the consignment arrives
at destination, not before. The position of carriers would be prejudiced
if they were to deliver to the consignee the Air Waybill prior to the arrival
of the consignment at destination. We have no objection to the industry's
going ahead with the scheme of an accounting practice to speed up accounting and cargo handling provided that carriers comply with the
requirements of the Convention in regard to making out the Air Waybill
and that the consignee's copy accompany the cargo.
Our attention has also been called to the fact that on occasion carriers
make use of surface transportation to deliver cargo to its destination in
lieu of air transportation. The Air Waybill as presently written does not
contain authority for the carriers to route consignments by surface transportation. By doing so without authority carriers in some jurisdictions may
not be able to avail themselves of the defenses incorporated in their Contracts of Carriage. While in case of loss during surface transportation the
surface carrier would in most cases be responsible, if this practice becomes
widespread it might be advisable to insert on the Air Waybill express
authorization by the shipper to substitute surface carriage in lieu of air
carriage.
Our attention has also been drawn to a recent case in the United States
District Court, Southern District of New York, in which the adequacy
of an IATA carrier's ticket was in question. The court found that the
notice that the Warsaw Convention's exculpatory provisions were applicable was printed in such small type that it was both unnoticeable and unreadable, and that it failed to emphasize the provisions in any way but
rather camouflaged them so that their presence was concealed. In the result
the court held that the ticket failed to notify the passenger that the liability
limitation provisions of the Convention were applicable to the flight. The
carrier had not therefore afforded the passenger a reasonable opportunity
to take measures to protect himself against the limitation and could not
exclude or limit its liability under the Convention.
While this case dealt with only one ticket of one particular carrier, it
has caused us concern as we fear that there may be other tickets in use
by carriers which print the notice required by the Warsaw Convention
and Hague Protocol, or the Conditions of Contract, in letters which might
be considered illegible or unnoticeable. We should like to call attention
to the fact that illegibility of the Warsaw or Hague notice, or the Conditions of Contract, could result in the loss of their effectiveness. In view of
the interline aspect of ticketing, this is a matter of concern for the industry. We would therefore urge carriers to review their ticket stocks and
ensure legibility of the notice and Conditions of Contract. The Traffic
Conferences might also wish to consider the matter.

IV.

PROPOSED AMENDMENT TO ARTICLE V OF THE

IATA

ARTICLES OF ASSOCIATION

At your request we considered the proposal made at the 21st Annual
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General Meeting to amend Article V of the Articles of Association as
follows:
The Executive Committee shall terminate the active or associate membership
of any Member operating under the flag of a state excluded from the International Civil Aviation Organization.
The Committee understood from the minutes of the discussion at the
Annual General Meeting that it was requested to express its opinion on
the legal validity of the proposal, and if it found the proposal legally
defective to suggest such amendment or additions as might be necessary.
The Committee considered that there might be some substance in the
observations made during the discussion at the Annual General Meeting
on the wording of the proposal. These observations were directed at the
possible inconsistency with Article IV, which prescribes the conditions
of eligibility of a carrier to membership in IATA, and relates eligibility
to membership in IATA to eligibility to membership in ICAO. The Committee prepared the following draft amendment to Article V, which it
considered would remove this possible inconsistency.
The Executive Committee shall terminate the active or associate membership of any Member operating under the flag of a state excluded from membership of the International Civil Aviation Organization. Notwithstanding
any other provisions of these Articles as to eligibility to membership, a
Member whose membership has been terminated under this section shall not
be re-admitted to membership of the Association until the state under whose

flag it operates scheduled air services ceases to be excluded from membership
in the International Civil Aviation Organization.
The Committee recognized that the phrase "excluded from membership
in the ICAO" may in some circumstances be difficult to interpret, but this
difficulty arises from the ambiguity of the provisions of the Chicago
Convention regarding expulsion of a member. Expulsion is dealt with in
Article 93bis introduced by a Protocol to the Convention that became
effective in March 1961. Under this new article a State's membership in
ICAO automatically ceases if (1) the General Assembly of the United
Nations has recommended that the State be debarred from membership in
international agencies established by or brought into relationship with the
United Nations, or (2) the State has been expelled from membership in
the United Nations. Furthermore a State's rights and privileges of membership in ICAO are suspended if the State is suspended from the exercise
of the rights and privileges of membership in ICAO or the United Nations.
A difficulty with this article is that it is embodied in a Protocol which
members of ICAO are not bound to ratify, which has not yet been ratified
by many members of ICAO, and which only comes into force in respect
to States that have ratified it. It is therefore apparent that there may be
difficulty in determining whether a State has been "excluded from membership in the ICAO" in relation to States which have not ratified Article
93bis if the United Nations takes the action referred to in Article 93bis.
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The Committee did not feel that it was called upon to resolve such
ambiguities because it considered that the intention of the proposal at the
Annual General Meeting was that the airline's membership in IATA should
be terminated when the State's membership in ICAO is terminated; and
if there is uncertainty over the provisions for expulsion from ICAO it is
natural that a corresponding uncertainty will appear in IATA's article
dealing with expulsion.
By a majority vote the Committee recommended to make termination
under the new section 2 (b) subject to the arbitration procedure.
The majority of the Committee considered that, because in some circumstances the question whether a Member State has been excluded from
ICAO may present serious legal problems, it is proper that the aggrieved
Member should have recourse to arbitration.

ABSOLUTE LIABILITY AND INCREASED DAMAGES
IN INTERNATIONAL AVIATION ACCIDENTSt
By MILTON G. SINCOFFtt

Over thirty years ago, the United States signed a treaty, known as the
Warsaw Convention,' which created a uniform body of law to govern civil
litigation arising from the deaths and personal injuries of passengers in the
course of international transportation by commercial aircraft. This treaty
provides that the air carrier is liable for damages not to exceed $8,300 unless
it establishes that all necessary measures were taken to avoid the accident.
Such proof would constitute a complete defense. Damages in excess of the
limitation could be recovered upon proof by the claimant that the accident
was caused by the willful misconduct of the air carrier.
Effective 16 May 1966, substantially all major United States and foreign
airlines became obligated by contract to increase the damage limitation to
$75,000 and to waive the exculpatory defense.' To understand the legal and
tactical significance of the new liability and damage regime, it is necessary
to examine the provisions of the Warsaw Convention, the events which
culminated in the formulation of the recently adopted air carrier agreement, and its terms.
I.

THE WARSAW CONVENTION'S ESSENTIAL PROVISIONS

The applicability of the Warsaw Convention is not determined by the
place of the accident or whether the particular flight is domestic or international in character. The issue of applicability is resolved by determining
whether or not the places of origin, destination, and intermediate stops
listed on the passenger's ticket are embraced by the definition of "international transportation" appearing in Article 1 of the convention. "International transportation" are words of art and render the treaty applicable to
a ticket that lists, as both the departure and destination, places within countries that have adopted the treaty.' The definition further includes a ticket
that presents the places of departure and destination within a treaty country, provided the ticket also lists a stopping place within any other country.
For example, a ticket providing passage between Chicago, New York, and
t Reprinted with permission from the American Bar Association Journal.
tt B.S., New York University; LL.B., Harvard Law School; Member, New York Bar; Chairman, Insurance Law Committee of the Aviation Law Section of the American Trial Lawyers Association; Member, Committee on Aeronautics of The Association of the Bar of the City of New
York.
1 Convention for the Unification of Certain Rules Relating to International Transportation by
Air (Warsaw Convention), 13 Feb. 1933, 49 Stat. 3000, T.S. No. 876 (effective.29 Oct. 1934).
' Agreement Relating to Liability Limitations of the Warsaw Convention and the Hague Protocol,
CAB Docket No. 17325, CAB Order No. E-23680 (13 May 1966).
32 Av. L. REP. 5 27,011 lists all treaty countries.
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London would be governed by the treaty because England and the United
States have adopted it. The treaty would be applicable even though the
accident occurs during the domestic portion of the itinerary. In addition, a
ticket for passage originating in Saudi Arabia, with a stopover in London,
and terminating in the United States would not be governed by the treaty
because the country of origin has not adhered to Warsaw. When the itinerary of a particular ticket constitutes "international transportation," then
the substantive terms of the convention govern the liability of the air
carrier or carriers providing the transportation.' The treaty is wholly inapplicable to any defendant other than the carrier.' The liability of a manufacturer or a maintenance company is determined by usual tort doctrine
rather than by the convention.
Article 17 creates a presumption of liability. It provides that the carrier
shall be liable for damages caused by an accident on board the aircraft or
in the course of embarking or disembarking. Article 20 enables the carrier
to exculpate itself completely from liability by proving that it took "all
necessary measures to avoid the damage" or that it was impossible to take
such measures. In essence, therefore, the carrier is not only charged with
the burden of proving it is not liable, but in order to escape liability it must
prove a negative fact, a logical impossibility." Article 21 provides that in
the event the carrier establishes contributory negligence "of the injured
person," the court may exonerate the carrier wholly or partially. Since other
provisions of the treaty refer to both death and personal injury of passengers, and the terms of Article 21 refer to the injured person alone, a court
could conclude that the defense of contributory negligence is unavailable
in the event of death of a passenger.! Absent the necessary exculpatory proof
required by Articles 17 and 2 1, the carrier is liable for the damages sustained, but in an amount not to exceed the $8,300 limitation established by
Article 22.'
The limitation can be evaded and actual damages recovered upon proof
by the claimant of facts that meet the terms of Articles 3 and 25. The latter
provides that the carrier cannot exclude or limit its liability if the damage is caused by the carrier's willful misconduct. These words have been
defined differently by appellate courts.! In any event, it is clear that willful
misconduct is established only upon proof of culpability of a degree greater
than ordinary and gross negligence. Article 3 states that the carrier must
deliver a ticket to the passenger. Absent delivery, the carrier is deprived of
the benefits of Articles 20, 21, and 22, which exclude or limit liability. In
" Charter flights may not be governed by the Warsaw Convention. Contra, Block v. Compagnie
Nationale Air France, 229 F. Supp. 801 (N.D. Ga. 1964),
, F.2d
(5th Cir. 196 ).
'Pierre v. Eastern Air Lines, Inc., 152 F. Supp. 486 (D.N.J. 1957) held the treaty inapplicable
to carrier's employees. Contra, Chutter v. KLM, 132 F. Supp. 611 (S.D.N.Y. 1955).
"But see Berner v. British Commonwealth Pac. Airlines, Ltd., 346 F.2d 532 (2d Cir. 1965),
cert. denied, 382 U.S. 983 (1966).
' No case passing upon the issue has been found.
'The precise sum is $8,291.87. Recovery for damage to checked baggage and unchecked property
is limited to $331.67 for each.
"See, e.g., Berner v. British Commonwealth Pac. Airlines, Ltd., 346 F.2d 532 (2d Cir. 1965),
cert. denied, 382 U.S. 983 (1966); KLM v. Tuller, 292 F.2d 775 (D.C. Cir.), cert. denied, 368
U.S. 921 (1961).
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addition, Article 3 requires that the ticket contain a specific statement that
the transportation is subject to the liability provisions of the treaty. The
obvious purpose of such a statement is to give the passenger notice of the
limitation and afford him the opportunity of protecting himself by obtaining accident insurance. Courts have therefore held that a carrier is liable as
a matter of law for the actual damages sustained if the ticket is delivered
when the passenger is aboard" or about to board the aircraft," or if the
ticket is unreadable due to Lilliputian-size print.1
Despite the fact that the Warsaw Convention was adopted by the United
States in 1934, no appellate court has to date passed upon the constitutionality of the treaty.

II.

THE TREATY DENOUNCED BY THE UNITED STATES

The rapid growth of commercial aviation and the financial success
achieved by all major American air carriers, in combination with the public's dissatisfaction with the damage limitation, prompted our Government
to suggest that an international conference be convened to re-examine the
Warsaw treaty. In 1955, the representatives of many countries met in the
Netherlands and proposed the Hague Protocol to amend the Warsaw Convention to double the damage limitation, but make it more difficult to
recover actual damages in excess of the limitation. 3 The United States has
never become a party to this protocol primarily due to the inadequacy of
the increased limitation of $16,600 in relation to our economic standards. A
number of responsible persons suggested that it was inappropriate to restrict
recovery of damages to any arbitrary maximum. They reasoned that injured passengers or the dependents of deceased passengers should recover
reasonable damages sustained as a result of the carrier's culpability and that
they should not be compelled to contribute a portion of their damages for
the financial benefit of a thriving industry.
On 15 November 1965, the United States served a formal notice of
denunciation of the Warsaw Convention pursuant to Article 39 which authorizes any party to the treaty to issue a denunciation effective six months
thereafter. The denunciation stated that it was issued "solely because of
the low limits of liability for death or personal injury" established by the
Warsaw Convention or the Hague Protocol.
Absent any further action, the United States would no longer have been
a party to Warsaw as of 15 May 1966. On the last day before the effective
date, however, the United States issued a formal "withdrawal" of the
denunciation, citing as its reason "a new interim arrangement" under which
certain air carriers agreed to a $75,000 damage limitation and waiver of the
Article 20 defense in circumstances where a ticket provides for "international transportation" to or from the United States. Since Warsaw clearly
derogates existing statutory and common law rights to recover death and
"°Mertens v. Flying Tiger Line, Inc., 341 F.2d 851 (2d Cir.), cert. denied, 382 U.S. 816 (1965).
I Warren v. Flying Tiger Line, Inc., 352 F.2d 494 (9th Cir. 1965).
" Lisi v. Alitalia-Linee Aeree Italiane, 253 F. Supp. 237 (S.D.N.Y.), aff'd, - F.2d (2d
Cir. 1966). Contra, Berguido v. Eastern Air Lines, Inc., 369 F.2d 874 (3d Cir. 1966).
132 Av. L. RE'. 5 27,101.
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personal injury damages, it would seem appropriate to construe its provisions
narrowly. Article 39 authorizes denunciation, but contains no provision authorizing withdrawal of a denunciation. These circumstances present an interesting novel question: whether the United States is now a party to the
treaty. One may conclude that the withdrawal of a denunciation is not
authorized by the treaty. A number of air catastrophes occurred during the
six-months' interval between the issuance of the denunciation and its withdrawal. Since Article 39 specifically provides that a denunciation takes
effect six months after issuance, it would appear that the intervening accidents are not affected by either the denunciation or the withdrawal.
III.

THE NEW AIR CARRIER AGREEMENT

A few days before the withdrawal of the denunciation, eleven American
and seventeen foreign air carriers signed an agreement, and a number of
others expressed an intention to sign.14 The carriers incorporated the agreement in an amendment to their tariffs which were filed with the Civil Aeronautics Board. 5 That agency issued a formal order approving the agree" At the present time eighty airlines, including thirty-eight American carriers, are parties to
the agreement.
" Following is the agreement, tariff amendment, and notice adopted by the carriers:
The undersigned carriers (hereinafter referred to as "the Carriers") hereby agree as follows:
1. Each of the Carriers shall, effective May 16, 1966, include the following in its conditions of
carriage, including tariffs embodying conditions of carriage filed by it with any government.
The Carrier shall avail itself of the limitation of liability provided in the Convention for the
Unification of Certain Rules Relating to International Carriage by Air signed at Warsaw October
12th, 1929, or provided in the said Convention as amended by the Protocol signed at The Hague
September 28th, 1955. However, in accordance with Article 22(l) of said Convention, or said
Convention as amended by said Protocol, the Carrier agrees that, as to all international transportation
by the Carrier as defined in the said Convention or said Convention as amended by said Protocol
which, according to the Contract of Carriage, includes a point in the United States of America as
a point of origin, point of destination, or agreed stopping place,
(1) The limit of liability for each passenger for death, wounding, or other bodily
injury shall be the sum of US $75,000 inclusive of legal fees and costs, except
that, in case of a claim brought in a State where provision is made for separate
award of legal fees and costs, the limit shall be the sum of US $58,000 exclusive
of legal fees and costs.
(2) The carrier shall not, with respect to any claim arising out of the death,
wounding, or other bodily injury of a passenger, avail itself of any defense under
Article 20(1) of said Convention or said Convention as amended by said Protocol.
Nothing herein shall be deemed to affect the rights and liabilities of the carrier with regard to any
claim brought by, on behalf of, or in respect of any person who has wilfully caused damage which
resulted in death, wounding, or other bodily injury of a passenger.
2. Each Carrier shall, at the time of delivery of the ticket, furnish to each passenger whose
transportation is governed by the Convention, or the Convention as amended by the Hague Protocol,
and by the special contract described in paragraph 1, the following notice, which shall be printed
in type at least as large as 10 point modern type and in ink contrasting with the stock on (i) each
ticket; (ii) the piece of paper either placed in the ticket envelope with the ticket or attached to
the ticket; or (iii) on the ticket envelope:
Passengers on a journey involving an ultimate destination or a stop in a country other than the
country of origin are advised that the provisions of a treaty known as the Warsaw Convention may
be applicable to the entire journey, including any portion entirely within the country of origin or
destination. For such passengers on a journey to, from, or with an agreed stopping place in the
United States of America, the Convention and special contracts of carriage embodied in applicable
tariffs provide that the liability of [(name of carrier) and certain other carriers] parties to such
special contracts for death of or personal injury to passengers is limited in most cases to proven
damages not to exceed $75,000 per passenger, and that this liability up to such limit shall not
depend on negligence on the part of the carrier. For such passengers traveling by a carrier not a
party to such special contracts or on a journey not to, from, or having an agreed stopping place in
the United States of America, liability of the carrier for death or personal injury to passengers is
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ment and authorizing its incorporation into the amended tariffs. The agreement provides that, effective 16 May 1966, each of the participating carriers consents to an increased damage limitation of $75,000 as to all "international transportation," as defined by the Warsaw Convention, in which
the ticket schedules a place of origin, destination, or agreed stop in the
United States.
All but three of the participating carriers further agreed that they would
not avail themselves of the Article 20 exculpatory defense. Delta, National,
and United initially refused to waive this defense, but they have recently
re-executed the agreement and filed new tariffs without any such reservation. In anticipation of sabotage for financial gain, the carriers who waived
the exculpatory defense specifically imposed one caveat. It provides that
nothing within the waiver shall affect the liability of a carrier with regard
to any claim "brought by, on behalf of, or in respect of any person who has
willfully caused damage" to a passenger. The agreement does not mention
the Article 21 contributory negligence defense. Obviously, this defense is
still available to the carriers.
The agreement requires the carriers to present each passenger with a notice printed in ten-point type that the Warsaw Convention may be applicable to limit damages to $75,000 if the international transportation includes a place in the United States, or to $8,300 for all other international
journeys. Finally, it was also agreed that any participating carrier may
withdraw from the agreement by giving twelve months' written notice to
the other carriers and the Civil Aeronautics Board.
IV.

THE SIGNIFICANCE OF THE NEW REGIME

The legal foundation for the new interim arrangement rests upon an
enabling provision in the Warsaw Convention. Article 22, after imposing
the $8,300 damage limitation, states: "Nevertheless, by special contract, the
carrier and the passenger may agree to a higher limit of liability." In view
of the fact that the air carrier agreement has been incorporated in amended
tariffs filed with and approved by the Civil Aeronautics Board, and the substance thereof is included on a legible notice affixed to or printed on the
ticket, one must conclude that the passenger or his estate is entitled to the
limited in most cases to approximately $8,290 or $16,580.
The names of Carriers parties to such special contracts are available at all ticket offices of such
carriers and may be examined on request.
Additional protection can usually be obtained by purchasing insurance from a private company. Such insurance is not affected by any limitation of the carrier's liability under the Warsaw
Convention or such special contracts of carriage. For further information please consult your airline
or insurance company representative.
3. This Agreement shall be filed with the Civil Aeronautics Board of the United States for approval pursuant to Section 412 of the Federal Aviation Act of 1958, as amended and filed with
other governments as required. The agreement shall become effective upon approval by said Board
pursuant to said Section 412.
4. This Agreement may be signed in any number of counterparts, all of which shall constitute
one Agreement. Any carrier may become a party to this Agreement by signing a counterpart hereof
and depositing it with said Civil Aeronautics Board.
S. Any carrier party hereto may withdraw from this Agreement by giving twelve (12) months'
written notice of withdrawal to said Civil Aeronautics Board and the other Carriers parties to the
Agreement.
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benefits afforded by the higher damage limitation and the waiver of the
exculpatory defense. The purchase of a ticket containing the printed notice
required by the agreement may fairly be deemed a special contract between the carrier and the passenger within the meaning of Article 22. The
passenger may also be deemed to be the third-party beneficiary of the agreement, particularly in view of its approval by the governmental agency that
regulates air commerce.
In order to obtain the benefits afforded by the new arrangement, a
claimant must establish three conditions. First, the passenger ticket must
present an itinerary which is embraced by the definition of "international
transportation" appearing in Article 1. Second, the ticket must list a place
of origin, destination, or agreed stop in the United States, a condition required by the agreement. Finally, an "accident" which causes death or personal injury to a passenger must occur on board the aircraft or in the course
of embarking or disembarking, as required by Article 17.
If the first and last conditions, but not the second, are established, then
the Warsaw treaty, unmodified by the new interim arrangement, would
limit damages to $8,300 (Article 22), absent proof of willful misconduct
(Article 25) or improper delivery of a ticket (Article 3). In addition,
the carrier could completely exculpate itself from liability upon proof that
it took all necessary measures to avoid the damage (Article 20) and it could
rely on the defense of contributory negligence (Article 21).
The presence of all three conditions yields substantial benefits to the
claimant and dictates the proper tactical course to be pursued in the litigation. Since Article 17 imposes a presumption of liability upon the carriers, and all of the participating carriers have now waived the Article 20
defense, the new regime creates a system of virtually absolute liability. Each
of the participating carriers may exculpate itself from liability upon proof
that the claimant or his decedent willfully caused the damage. Thus, each
carrier could successfully defend an action brought by a saboteur-passenger
or his estate, or by a saboteur who caused the death of a passenger. All other
claims arising from a willfully caused crash would, however, be entitled
to the benefit of the waiver of the Article 20 exculpatory defense. Finally,
each of the carriers is permitted to prove contributory negligence on the
part of the injured person.
Should the personal injury or death claim have a judgment value of less
than $75,000, no purpose would be served by attempting to prove willful
misconduct under Article 25 or a deviation from the Article 3 requirements relating to delivery of a ticket. Such claims can be processed expeditiously and inexpensively. Summary judgment on the sole issue of liability
can be obtained by an appropriate motion which properly demonstrates the
presence of the three critical conditions. The motion can be successfully
resisted by the carrier only if it submits competent proof that there is a
factual issue relating to contributory negligence, or the claimant or the
deceased passenger willfully caused the damage. The entry of summary
judgment on the issue of liability would then be followed by a trial devoted exclusively to determining the quantum of damages sustained.
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Should the damages sustained exceed $75,000, a more complicated stratagem may enable the claimant to obtain prompt payment of the damage
limitation and thereafter pursue a full recovery. The pleading necessary to
commence the action should state separate claims. One claim should allege
the three critical conditions to invoke the new liability regime and seek
recovery of $75,000. A second claim may assert that the damage was
caused by the carrier's willful misconduct (Article 25), and seek recovery
of the actual damages sustained. A third claim may be predicated upon the
Article 3 requirements relating to proper delivery of a ticket and also seek
full damages. Entry of partial summary judgment on the first claim would
entitle the claimant to proceed to trial on the sole issue of quantum of
damages. A verdict in excess of the damage limitation would enable the
claimant to enter judgment for and obtain payment of $75,000. A subsequent trial which determines that the carrier caused the damage through
its willful misconduct would justify entry of judgment for the full sum
previously awarded after deduction of the $75,000 already received. In the
event that summary judgment is granted by reason of a deviation from
Article 3, then the claimant would be entitled to recover the actual damages sustained, thereby obviating the necessity for extensive pretrial discovery and proof of willful misconduct.
The notice of withdrawal of the denunciation and the Civil Aeronautics
Board order both characterize the new arrangement as an interim one and
suggest that an international conference be convened to consider permanent
amendments to the Warsaw Convention. In anticipation of such a conference, it is appropriate to refer to two fundamental principles of American
jurisprudence. One holds that a culpable tortfeasor fully compensate his
innocent victim for the actual damages sustained. The other is a corollary
that exculpates from liability anyone who does not cause damage to another.
The Warsaw Convention's damage limitation and the recently established
absolute liability-damage limitation are alien to these principles.
The convention should be amended to permit passengers or their estates
to recover the actual damages caused by a culpable air carrier. Similarly,
liability should not be imposed on an air carrier when the damage is caused
solely by another or by an unavoidable event. Many accidents are caused by
a defectively manufactured aircraft or component parts, a mid-air collision
due to the exclusive negligence of another airplane, unanticipated clear
air turbulence, sabotage, or a passenger slipping and falling. In addition,
the absolute liability regime produces the unfair effect of requiring only the
air carrier to compensate damages up to $75,000 when another concurrently causes the accident. Should other nations decline to amend the Warsaw
Convention in a manner appropriate to fulfill these fundamental principles,
then the United States should irrevocably denounce this oppressive treaty.

RECENT CONFERENCES AND MEETINGS
INTERNATIONAL LAW ASSOCIATION-FIFTY-SECOND CONFERENCE-HEL-

SINKI (14-20 August 1966), prepared by Dr. Gerald F. FitzGerald in

a private capacity.t
At its Helsinki Conference, the International Law Association discussed
the following air and space law problems of current interest.
Problems of nationality and registration of aircraft operated by international operating agencies. The Conference had before it a report prepared by the Air Law Committee which included a lengthy memorandum
by its chairman Dr. Bin Cheng (United Kingdom), the main purport of
which was that joint registration of aircraft by two or more States or
registration of aircraft on other than a national basis would not be possible
without a de jure amendment of the Chicago Convention. A contrary
view, expressed in a memorandum by R.H.F. Austin (United Kingdom),
was that consideration should be given to the possibility of recommending
the acceptance of the principle of international registration in appropriate
cases, subject to necessary safeguards, to be accomplished through the
machinery provided in Article 77 of the Chicago Convention. The majority view at the Conference was that it would be premature for the
Conference to express a firm view on the subject while it remains in an
early stage of consideration by ICAO. The Air Law Committee was asked
to continue its study of the subject.
Liability for damage caused on the surface by foreign aircraft and spacecraft. Consideration was given to a draft convention on the subject prepared by Professor C. Berezowski (Polish People's Republic). There was
much opposition to regulation in a single convention of liability for surface damage caused by aircraft and spacecraft and it was decided that
the subject should be given further study.
Delimitation of air space from outer space. A proposal was offered to
have the Conference adopt a resolution stating "that the practice of
States is consistent with the view that air sovereignty does not extend as
far as the lowest perigee of any satellite so far placed in orbit." This
proposal was opposed by many speakers who considered that its adoption
would be premature. In particular, it was pointed out that with advances
in space technology the perigee of space vehicles could be even lower than
hitherto. As a result, the proposal was rejected and the Space Law Committee, headed by Dr. D. Goedhuis (Kingdom of the Netherlands), was
asked to continue its study of the subject.
Legal status of spacecraft. A most interesting questionnaire on this subt Senior Legal Officer, International Civil Aviation Organization, Montreal, Canada.
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ject was submitted by the Rapporteur, Dr. R. H. Mankiewicz (Canada).
The Conference decided to ask national branches to comment on the ques-

tionnaire and suggest answers to the questions stated therein. The Space
Law Committee was requested to present to the Fifty-Third Conference

draft rules on the legal status of spacecraft or a progress report on its
study, as the case may be.
Telecommunications satellites. This subject, for which Dr. E. P~pin
(France) is the Rapporteur, was placed on the work program at the
Fifty-First Conference at Tokyo in 1964. The Helsinki Conference noted
the importance of the legal problems which would arise from the establishment and operation of a telecommunications system (or systems) by
satellites, especially with respect to radio and television broadcasting.
Accordingly, it requested the Space Law Committee to continue the study
of these problems and especially to consider the utility of having questions relating to the establishment and operation of a telecommunications
system (or systems) dealt with through an international organ. However,

it was felt that it was not possible, without further study, to recommend
that such an organ should be either a new independent international
organization, or a department or section of an existing or new international
organization.*

INTERNATIONAL

INSTITUTE

SPACE LAW-MADRID

OF SPACE LAW-NINTH

COLLOQUIUM

ON

(10-13 October), prepared by Dr. Juan J. Lopez-

Gutierrez.t
The International Institute of Space Law (IISL) of the International
Astronautic Federation held its Ninth Colloquium on Space Law 10-13
October 1966. Fifty-eight participants representing fifteen different countries and three international organizations attended the meetings presided
over by Dr. Tapia Salinas, President of the Colloquium, and Dr. Pepin,
President of IISL. Although thirty-two small papers were presented on
different subjects, the proceedings and debates were focused on four issues:
celestial bodies, satellite communications, liability, and the legal status of
space vehicles.
Legal status of celestial bodies-Consideration was given to a draft
resolution prepared by Dr. M. Smirnoff (Yugoslavia). Debates arose with
regard to the criteria which should distinguish celestial bodies from artificial devices moving in outer space. The criterium of "mass" prevailed
against the view that celestial bodies should be defined as natural objects
which cannot be "artificially moved" from their natural orbits. Thus,
their gaseous corona should not be deemed part of the celestial body unless
* Readers desiring further information should address inquiries to: International Law Association,
3 Paper Buildings, Temple, London, E. C. 4, England.
t Member, International Institute of Space Law; LL.M., McGill University; Doctor, University
of Madrid.
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it constitutes a massive body. The draft also included provisions against
private appropriation or claim of sovereignty and provisions in favor of
the creation of an international agency under the auspices of the United
Nations. Other sections dealt with jurisdiction, mutual assistance, liability,
contamination, extra-terrestrial life, and international operating agencies.
Telecommunications by satellites-A report prepared by Dr. A. Cocca
(Argentina)1 called for cooperation in this area so as to avoid a plurality
of systems. The question arose whether the military use and the civilian
use of space communications can offer any possible beneficial combinations.
"As regards international cooperation, the first step must be the training
of specialized technicians all over the world." Dr. Cocca recalled Dr.
Pepin's questionnaire presented at the International Law Association Conference in Helsinki, August 1966, regarding the creation of an international "coordinating organ." He also expressed his opinion that "cooperation must be directed towards the economic aspects, which is precisely what will allow the regional systems to be linked up with the global
one."

Liability for damage caused on the surface by foreign flying craft-A
most interesting draft convention was submitted by Dr. C. Berezowski
(Poland) ,' the contents of which ranged from a single regulation for both
aircraft and spacecraft to a system of absolute/unlimited liability without
compensation for noise if the craft complied with flight rules and the
establishment of a single jurisdiction for actions brought under this convention.

Legal status of space objects-Dr. J. Sztucki (Poland),' relying on
United Nations Resolution 1721 (objects launched into the orbit or beyond), rejected the criteria of "independence of flight from the reaction
of the air" and of "movement in or through outer space" as satisfactory
to differentiate spacecraft from other craft and asserted that going into
orbit or beyond is the result of reaching specific velocity. Consequently,
the expression "beyond orbit" must be interpreted as the velocity which
permits departure from the earth's gravitational field. Thus, the following
categories of objects may or may not fall within the notion of space
objects: objects which fail to reach an orbit; those stages of a rocket which
are not intended to enter the orbit; high-altitude and long-range rockets
reaching altitudes not accessible to conventional aircraft if their velocity
does not allow them to escape from gravitation; and craft capable of flying
both as orbiting objects and as conventional aircraft. He expressed the
opinion that the question of private versus state ownership is immaterial
once it is the States which must bear the rights and obligations for space
objects. Furthermore, the difference to Dr. Sztucki between manned and
unmanned objects is less important than that between controlled and beyond-control objects. The report also dealt with spacecraft registration,
'Dr. Cocca being absent, his report was read by Dr. Ferrer (Argentina).
'Dr. Berezowski being absent, his work was read by the President of the Colloquium.

'This replaced Mr. Nijs' (Belgium) originally scheduled report.
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where Dr. Sztucki favors the link theory, and with such matters as jurisdiction and legal status of space stations.
The proceedings of this Colloquium will be published by an American
editor, in memorial to the late Dr. A. Haley, founder of IISL. At the
next Colloquium which is to be held in Belgrade, Yugoslavia, from 25
September to 2 October 1967, certain modifications of IISL proceedings will
become effective. The Rapporteurs will summarize their work in the
form of Resolutions and Recommendations. In addition, the confusion
which resulted from the presentation of such a large number of papers
caused the plenary session to decide that only two or three major papers
will be submitted in the future.4 All members of IISL will be notified of
the Board of Directors'5 decision as to topics and authors so that they
can be prepared for meaningful discussion.*

'Those presenting separate small papers will have their works read together in only one session
in order to devote the normal sessions to a full and exhaustive debate on the two or three main
papers.
' The present Board of Directors consists of: Dr. Cocca (Argentina), Dr. Fasan-Secretary
(Austria), Dr. Kopal (Czechoslovakia), Dr. Pepin-President (France), Dr. Herczeg (Hungary),
Dr. Magno (Italy), Dr. Sztucki (Poland), Dr. Tapia-Salinas (Spain), Dr. Horsford (UK), Dr.
Zhukov (USSR), and Dr. Smirnoff (Yugoslavia). The United States member, Dr. Maxwell, has resigned for reasons of health and the Board will nominate a new United States member in the near
* Readers desiring further information should address inquiries to: Dr. Juan J. Lopez-Guiterrez,
Alonso Cano 81, Madrid 3, Spain. Dr. Lopez-Guiterrez acted as Secretary for this Colloquium.
future.

